
198

26 CFR Ch. I (4–1–01 Edition)§ 31.3401(a)(6)–1

question shall cease to be classed as an inter-
national organization for the purposes of
this title.

§ 31.3401(a)(6)–1 Remuneration for
services of nonresident alien indi-
viduals.

(a) In general. All remuneration paid
after December 31, 1966, for services
performed by a nonresident alien indi-
vidual, if such remuneration otherwise
constitutes wages within the meaning
of § 31.3401(a)–1 and if such remunera-
tion is effectively connected with the
conduct of a trade or business within
the United States, is subject to with-
holding under section 3402 unless ex-
cepted from wages under this section.
In regard to wages paid under this sec-
tion after February 28, 1979, the term
‘‘nonresident alien individual’’ does not
include a nonresident alien individual
treated as a resident under section 6013
(g) or (h).

(b) Remuneration for services performed
outside the United States. Remuneration
paid to a nonresident alien individual
(other than a resident of Puerto Rico)
for services performed outside the
United States is excepted from wages
and hence is not subject to with-
holding.

(c) Remuneration for services of resi-
dents of Canada or Mexico who enter and
leave the United States at frequent inter-
vals—(1) Transportation service. Remu-
neration paid to a nonresident alien in-
dividual who is a resident of Canada or
Mexico and who, in the performance of
his duties in transportation service be-
tween points in the United States and
points in such foreign country, enters
and leaves the United States at fre-
quent intervals, is excepted from wages
and hence is not subject to with-
holding. This exception applies to per-
sonnel engaged in railroad, bus, truck,
ferry, steamboat, aircraft, or other
transportation services and applies
whether the employer is a domestic or
foreign entity. Thus, the remuneration
of a nonresident alien individual who is
a resident of Canada and an employee
of a domestic railroad, for services as a
member of the crew of a train oper-
ating between points in Canada and
points in the United States, is not sub-
ject to withholding under section 3402.

(2) Service on international projects.
Remuneration paid to a nonresident
alien individual who is a resident of
Canada or Mexico and who, in the per-
formance of his duties in connection
with the construction, maintenance, or
operation of a waterway, viaduct, dam,
or bridge traversed by, or traversing,
the boundary between the United
States and Canada or the boundary be-
tween the United States and Mexico, as
the case may be, enters and leaves the
United States at frequent intervals, is
excepted from wages and hence is not
subject to withholding. Thus, the re-
muneration of a nonresident alien indi-
vidual who is a resident of Canada, for
services as an employee in connection
with the construction, maintenance, or
operation of the Saint Lawrence Sea-
way and who, in the performance of
such services, enters and leaves the
United States at frequent intervals, is
not subject to withholding under sec-
tion 3402.

(3) Limitation. The exceptions pro-
vided by this paragraph do not apply to
the remuneration of a resident of Can-
ada or of Mexico who is employed whol-
ly within the United States as, for ex-
ample, where such a resident is em-
ployed to perform service at a fixed
point or points in the United States,
such as a factory, store, office, or des-
ignated area or areas within the United
States, and who commutes from his
home in Canada or Mexico, in the pur-
suit of his employment within the
United States.

(4) Certificate required. In order for an
exception provided by this paragraph
to apply for any taxable year, the non-
resident alien employee must furnish
his employer a statement in duplicate
for the taxable year setting forth the
employee’s name, address, and tax-
payer identifying number, and certi-
fying (i) that he is not a citizen or resi-
dent of the United States, (ii) that he
is a resident of Canada or Mexico, as
the case may be, and (iii) that he ex-
pects to meet the requirements of para-
graph (c)(1) or (2) of this section with
respect to remuneration to be paid dur-
ing the taxable year in respect of which
the statement is filed. The statement
shall be dated, shall identify the tax-
able year to which it relates, shall be
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signed by the employee, and shall con-
tain, or be verified by, a written dec-
laration that it is made under the pen-
alties of perjury. No particular form is
prescribed for this statement. The du-
plicate copy of each statement filed
during any calendar year pursuant to
this paragraph shall be forwarded by
the employer with, and attached to,
the Form 1042S required by paragraph
(c) of § 1.1461–2 with respect to such re-
muneration for such calendar year.

(d) Remuneration for services performed
by residents of Puerto Rico. (1) Remu-
neration paid for services performed in
Puerto Rico by a nonresident alien in-
dividual who is a resident of Puerto
Rico for an employer (other than the
United States or any agency thereof) is
excepted from wages and hence is not
subject to withholding.

(2) Remuneration paid for services
performed outside the United States
but not in Puerto Rico by a non-
resident alien individual who is a resi-
dent of Puerto Rico for an employer
(other than the United States or any
agency thereof) is excepted from wages
and hence is not subject to withholding
if such individual does not expect to be
a resident of Puerto Rico during the
entire taxable year. In order for the ex-
ception provided by this subparagraph
to apply for any taxable year, the non-
resident alien employee must furnish
his employer a statement for the tax-
able year setting forth the employee’s
name and address and certifying (i)
that he is not a citizen or resident of
the United States and (ii) that he is a
resident of Puerto Rico but does not
expect to be a resident of Puerto Rico
during the entire taxable year. The
statement shall be dated, shall identify
the taxable year to which it relates,
shall be signed by the employee, and
shall contain, or be verified by, a writ-
ten declaration that it is made under
the penalties of perjury. No particular
form is prescribed for this statement.

(3) Remuneration paid for services
performed outside the United States by
a nonresident alien individual who is a
resident of Puerto Rico as an employee
of the United States or any agency
thereof is excepted from wages and
hence is not subject to withholding if
such individual does not expect to be a
resident of Puerto Rico during the en-

tire taxable year. In order for the ex-
ception provided by this subparagraph
to apply for any taxable year, the non-
resident alien employee must furnish
his employer a statement for the tax-
able year setting forth the employee’s
name and address and certifying (i)
that he is not a citizen or resident of
the United States and (ii) that he is a
resident of Puerto Rico but does not
expect to be a resident of Puerto Rico
during the entire taxable year. This
statement shall be dated, shall identify
the taxable year to which it relates,
shall be signed by the employee, and
shall contain, or be verified by, a writ-
ten declaration that it is made under
the penalties of perjury. No particular
form is prescribed for this statement.

(e) Exemption from income tax for remu-
neration paid for services performed be-
fore January 1, 2001. Remuneration paid
for services performed within the
United States by a nonresident alien
individual before January 1, 2001, is ex-
cepted from wages and hence is not
subject to withholding if such remu-
neration is, or will be, exempt from in-
come tax imposed by chapter 1 of the
Internal Revenue Code by reason of a
provision of the Internal Revenue Code
or an income tax convention to which
the United States is a party. In order
for the exception provided by this para-
graph to apply for any taxable year,
the nonresident alien employee must
furnish his employer a statement in
duplicate for the taxable year setting
forth the employee’s name, address,
and taxpayer identifying number, and
certifying (1) that he is not a citizen or
resident of the United States, (2) that
the remuneration to be paid to him
during the taxable year is, or will be,
exempt from the tax imposed by chap-
ter 1 of the Code, and (3) the reason
why such remuneration is so exempt
from tax. If the remuneration is
claimed to be exempt from tax by rea-
son of a provision of an income tax
convention to which the United States
is a party, the statement shall also in-
dicate the provision and tax conven-
tion under which the exemption is
claimed, the country of which the em-
ployee is a resident, and sufficient
facts to justify the claim to exemption.
The statement shall be dated, shall
identify the taxable year for which it is
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to apply and the remuneration to
which it relates, shall be signed by the
employee, and shall contain, or be
verified by, a written declaration that
it is made under the penalties of per-
jury. No particular form is prescribed
for this statement. The duplicate copy
of each statement filed during any cal-
endar year pursuant to this paragraph
shall be forwarded by the employer
with, and attached to, the Form 1042S
required by paragraph (c) of § 1.1461–2
with respect to such remuneration for
such calendar year.

(f) Exemption from income tax for remu-
neration paid for services performed after
December 31, 2000. Remuneration paid
for services performed within the
United States by a nonresident alien
individual after December 31, 2000, is
excepted from wages and hence is not
subject to withholding if such remu-
neration is, or will be, exempt from the
income tax imposed by chapter 1 of the
Internal Revenue Code by reason of a
provision of the Internal Revenue Code
or an income tax convention to which
the United States is a party. An em-
ployer may rely on a claim that the
employee is entitled to an exemption
from tax if it complies with the re-
quirements of § 1.1441–1(e)(1)(ii) of this
chapter (for a claim based on a provi-
sion of the Internal Revenue Code) or
§ 1.1441–4(b)(2) of this chapter (for a
claim based on an income tax conven-
tion).

[T.D. 6908, 31 FR 16775, Dec. 31, 1966, as
amended by T.D. 7670, 45 FR 6932, Jan. 31,
1980; T.D. 7977, 49 FR 36836, Sept. 20, 1984;
T.D. 8734, 62 FR 53493, Oct. 14, 1997; T.D. 8804,
63 FR 72189, Dec. 31, 1998; T.D. 8856, 64 FR
73412, Dec. 30, 1999]

§ 31.3401(a)(6)–1A Remuneration for
services of certain nonresident
alien individuals paid before Janu-
ary 1, 1967.

(a) Except in the case of certain non-
resident alien individuals who are resi-
dents of Canada, Mexico, or Puerto
Rico or individuals who are tempo-
rarily present in the United States as
nonimmigrants under subparagraph (F)
or (J) of section 101(a)(15) of the Immi-
gration and Nationality Act (8 U.S.C.
1101), as amended, remuneration for
services performed by nonresident
alien individuals does not constitute
wages subject to withholding under

section 3402. For withholding of income
tax on remuneration paid for services
performed within the United States in
the case of nonresident alien individ-
uals generally, see § 1.1441–1 and fol-
lowing of this chapter (Income Tax
Regulations).

(b) Remuneration paid to nonresident
aliens who are residents of a contig-
uous country (Canada or Mexico) and
who enter and leave the United States
at frequent intervals is not excepted
from wages under section 3401(a)(6).
See, however, § 31.3401(a)(7)–1, relating
to remuneration paid to such non-
resident alien individuals when en-
gaged in transportation service.

(c) Remuneration paid to a non-
resident alien individual for services
performed in Puerto Rico for an em-
ployer (other than the United States or
any agency thereof) is excepted from
wages and hence is not subject to with-
holding, even though such alien indi-
vidual is a resident of Puerto Rico at
the time when such services are per-
formed. Wages paid for services per-
formed by a nonresident alien indi-
vidual who is a resident of Puerto Rico
are subject to withholding if such serv-
ices are performed as an employee of
the United States or any agency there-
of. The place of performance of such
services is immaterial, provided such
alien individual is a resident of Puerto
Rico at the time of performance of the
services. Wages representing retire-
ment pay for services in the Armed
Forces of the United States, the Coast
and Geodetic Survey, or the Public
Health Service, or a disability annuity
paid under the provisions of section 831
of the Foreign Service Act of 1946, as
amended (22 U.S.C. 1081; 60 Stat. 1021),
are subject to withholding, under the
limitations specified in paragraph
(b)(1)(ii) of § 31.3401(a)–1, in the case of
an alien resident of Puerto Rico.

(d) (1) Remuneration paid after 1961
to a nonresident alien individual who is
temporarily present in the United
States as a nonimmigrant under sub-
paragraph (F) or (J) of section 101(a)(15)
of the Immigration and Nationality
Act (8 U.S.C. 1101), as amended, is not
excepted from wages under section
3401(a)(6) if the remuneration is exempt
from withholding under section 1441(a)
by reason of section 1441(c)(4)(B) and is
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